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E2SHB 3139 - S AMD TO LCRD COW AMD (S-5930.1/08) 228
By Senators Murray, MAuliffe, Hobbs, Mrr, Berkey, Rasnussen,
Rockefel |l er, Eide, Hol ngui st, Haugen, Shin, Kilnmer, and Kastana

PULLED 03/07/2008

On page 2, line 27 of the anendnent, after "stay." insert "If a
self-insured enployer prevails on the nerits, any benefits paid may be
recouped pursuant to RCWH51.32.240."

Beginning on page 3, line 15 of the anendnent, strike all of
section 2 and insert the foll ow ng:

"Sec. 2. RCWH51.32.240 and 2004 ¢ 243 s 7 are each anmended to read
as follows:

(1) (a) Wenever any paynent of benefits under this title is nade
because of clerical error, m st ake of identity, i nnocent
m srepresentation by or on behalf of the recipient thereof m stakenly
acted upon, or any other circunstance of a simlar nature, all not
i nduced by willful m srepresentation, the recipient thereof shall repay
it and recoupnent may be nmade from any future paynents due to the
recipient on any claimwith the state fund or self-insurer, as the case
may be. The departnent or self-insurer, as the case may be, nust nake
claimfor such repaynent or recoupnent within one year of the making of
any such paynent or it will be deenmed any claim therefor has been
wai ved.

(b) Except as provided in subsections (3), (4), and (5) of this
section, the departnent may only assess an overpaynent of benefits
because of adjudicator error when the order upon which the overpaynent
is based is not yet final as provided in RCW51.52. 050 and 51. 52. 060.
"Adj udi cator error" includes the failure to consider information in the
claim file, failure to secure adequate information, or an error in
j udgment .

(c) The director, pursuant to rules adopted in accordance with the
procedures provided in the adm nistrative procedure act, chapter 34.05
RCW may exercise his or her discretion to waive, in whole or in part,
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t he anount of any such tinely claimwhere the recovery woul d be agai nst
equity and good consci ence.

(2) Whenever the departnent or self-insurer fails to pay benefits
because of clerical error, m stake of identity, or innocent
m srepresentati on, al | not i nduced by reci pi ent willful
m srepresentation, the recipient may request an adjustnent of benefits
to be paid fromthe state fund or by the self-insurer, as the case may
be, subject to the follow ng:

(a) The recipient nust request an adjustnent in benefits within one
year from the date of the incorrect paynment or it will be deenmed any
cl ai mtherefore has been waived.

(b) The recipient may not seek an adjustnent of benefits because of
adj udi cator error. Adjustnents due to adjudicator error are addressed
by the filing of a witten request for reconsideration with the
departnment of |abor and industries or an appeal with the board of
i ndustrial insurance appeals within sixty days fromthe date the order
is communicated as provided in RCW 51.52. 050. "Adj udi cator error”
includes the failure to consider information in the claimfile, failure
to secure adequate information, or an error in judgnent.

(3) VWhenever the departnent issues an order rejecting a claimfor
benefits paid pursuant to RCW51.32.190 or 51.32.210, after paynent for
tenporary disability benefits has been paid by a self-insurer pursuant
to RCW51. 32.190(3) or by the departnent pursuant to RCW51. 32. 210, the
reci pient thereof shall repay such benefits and recoupnent may be nade
from any future paynents due to the recipient on any claimwth the
state fund or self-insurer, as the case nmay be. The director, under
rules adopted in accordance with the procedures provided in the
admnistrative procedure act, chapter 34.05 RCW rmay exercise
discretion to waive, in whole or in part, the anmount of any such
paynments where the recovery would be against equity and good
consci ence.

(4) Wenever any paynent of benefits under this title has been nade
pursuant to an adjudication by the departnent or by order of the board
or any court and tinely appeal therefrom has been nade where the final
decision is that any such paynent was nmade pursuant to an erroneous
adj udi cation, the recipient thereof shall repay it and recoupnent my
be made from any future paynents due to the recipient on any claim

Oficial Print - 2 3139-S2. E AMS MURR S6001. 3



©O© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWwWMNDNDNDNDNDNMNMNDNMDDNMNMNDNMDNMNMNMNMDNEPEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O ~NO O A W NPEFP O OOWwNO O P WNEPEOOOWOOLwMNO O P~ owdNDeEe. o

( ( wth—the—state—fund—or—self—tnsurer—as—the—case—may—be)) whet her

state fund or self-insured.

(a) The director, pursuant to rules adopted in accordance with the
procedures provided in the adm nistrative procedure act, chapter 34.05
RCW may exercise ((h+s)) discretion to waive, in whole or in part, the
anount of any such paynents where the recovery woul d be agai nst equity
and good consci ence. However, if the director waives in whole or in
part any such paynents due a self-insurer, the self-insurer shall be
rei nbursed the anount waived fromthe self-insured enpl oyer overpaynent
rei nbursenent fund.

(b) The departnent shall collect information regarding self-insured
clai m overpaynents resulting fromfinal decisions of the board and the
courts, and recoup such overpaynents on behalf of the self-insurer from
any open, new, or reopened state fund or self-insured clains. The
departnent shall forward the anmpunts collected to the self-insurer to
whom t he paynent is owed. The departnent nay provide information as
needed to any self-insurers from whom paynents may be collected on
behalf of the departnent or another self-insurer. Notw thstandi ng RCW
51.32.040, any self-insurer requested by the departnent to forward
paynents to the departnent pursuant to this subsection shall pay the
departnent directly. The departnent shall credit the anounts recovered
to the appropriate fund, or forward anounts collected to the
appropriate self-insurer, as the case nay be.

(c) If a self-insurer is not fully reinbursed within twenty-four
nonths of the final decision of the board or court through the
collection process pursuant to this subsection and by neans of
processes pursuant to subsection (6) of this section, the self-insurer
shall be reinbursed for the remainder of the anmpunt due fromthe self-
i nsured enpl oyer overpaynent reinbursenent fund.

(d) This act is null and void unless sections 3 and 4 of this act
are enact ed.

(5) (a) Whenever any paynent of benefits under this title has been
i nduced by willful msrepresentation the recipient thereof shall repay
any such paynent together with a penalty of fifty percent of the total
of any such paynents and the anmount of such total sum nmay be recouped
from any future paynents due to the recipient on any claim wth the
state fund or self-insurer against whomthe willful m srepresentation
was commtted, as the case may be, and the anount of such penalty shal
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be placed in the supplenental pension fund. Such repaynent or
recoupnment nust be demanded or ordered within three years of the
di scovery of the willful m srepresentation.

(b) For purposes of this subsection (5), it is wllful
m srepresentation for a person to obtain paynments or other benefits
under this title in an anount greater than that to which the person
otherwi se would be entitled. WIIful m srepresentation includes:

(1) WIlful false statenent; or

(i) WIIful msrepresentation, omssion, or concealnent of any
material fact.

(c) For purposes of this subsection (5), "willful”™ neans a
conscious or deliberate false statenent, m srepresentation, om Sssion,
or concealnment of a material fact wth the specific intent of
obt ai ni ng, continuing, or increasing benefits under this title.

(d) For purposes of this subsection (5), failure to disclose a
wor k-type activity nmust be willful in order for a m srepresentation to
have occurred.

(e) For purposes of this subsection (5), a material fact is one
which would result in additional, increased, or continued benefits,
including but not limted to facts about physical restrictions, or
wor k-type activities which either result in wages or incone or would be
reasonably expected to do so. Wages or incone include the receipt of
any goods or services. For a work-type activity to be reasonably
expected to result in wages or incone, a pattern of repeated activity
must exist. For those activities that woul d reasonably be expected to
result in wages or produce incone, but for which actual wage or incone
informati on cannot be reasonably determ ned, the departnent shal
i nput e wages pursuant to RCW51.08.178(4).

(6) The worker, beneficiary, or other person affected thereby shal
have the right to contest an order assessing an overpaynent pursuant to
this section in the sanme manner and to the same extent as provided
under RCW51.52. 050 and 51.52.060. 1In the event such an order becones
final under chapter 51.52 RCW and notw t hstanding the provisions of
subsections (1) through (5) of this section, the director, director's
designee, or self-insurer may file wwth the clerk in any county within
the state a warrant in the anmount of the sum representing the unpaid
overpaynent and/or penalty plus interest accruing from the date the
order becane final. The clerk of the county in which the warrant is
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filed shall imrediately designate a superior court cause nunber for
such warrant and the clerk shall cause to be entered in the judgnent
docket under the superior court cause nunber assigned to the warrant,
the name of the worker, beneficiary, or other person nentioned in the
warrant, the anmount of the wunpaid overpaynent and/or penalty plus
interest accrued, and the date the warrant was filed. The anount of
the warrant as docketed shall becone a lien upon the title to and
interest in all real and personal property of the worker, beneficiary,
or other person against whom the warrant is issued, the sanme as a
judgnent in a civil case docketed in the office of such clerk. The
sheriff shall then proceed in the same manner and with |like effect as
prescribed by law with respect to execution or other process issued
agai nst rights or property upon judgnment in the superior court. Such
warrant so docketed shall be sufficient to support the issuance of
wits of garnishnment in favor of the departnment or self-insurer in the
manner provided by law in the case of judgnment, wholly or partially
unsatisfied. The clerk of the court shall be entitled to a filing fee
under RCW 36.18.012(10), which shall be added to the anmpunt of the
war r ant . A copy of such warrant shall be miled to the worker,
beneficiary, or other person within three days of filing with the
cl erk.

The director, director's designee, or self-insurer may issue to any
person, firm corporation, nunicipal corporation, political subdivision
of the state, public corporation, or agency of the state, a notice to
wi t hhol d and deliver property of any kind if there is reason to believe
that there is in the possession of such person, firm corporation,
muni ci pal corporation, political subdivision of the state, public
corporation, or agency of the state, property that is due, ow ng, or
bel onging to any worker, beneficiary, or other person upon whom a
warrant has been served for paynents due the departnent or self-
insurer. The notice and order to withhold and deliver shall be served
by certified mail acconpanied by an affidavit of service by mailing or
served by the sheriff of the county, or by the sheriff's deputy, or by
any authorized representative of the director, director's designee, or
self-insurer. Any person, firm corporation, municipal corporation,
political subdivision of the state, public corporation, or agency of
the state upon whom service has been made shall answer the notice
within twenty days exclusive of the day of service, under oath and in
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witing, and shall make true answers to the matters inquired or in the
notice and order to withhold and deliver. In the event there is in the
possession of the party named and served with such notice and order

any property that nmay be subject to the claim of the departnent or

self-insurer, such property shall be delivered forthwith to the
director, the director's authorized representative, or self-insurer
upon demand. If the party served and naned in the notice and order

fails to answer the notice and order within the tinme prescribed in this
section, the court may, after the tine to answer such order has
expired, render judgnent by default against the party naned in the
notice for the full amunt, plus costs, clained by the director,
director's designee, or self-insurer in the notice. 1In the event that
a notice to wthhold and deliver is served upon an enployer and the
property found to be subject thereto is wages, the enpl oyer may assert
in the answer all exenptions provided for by chapter 6.27 RCWto which
the wage earner may be entitl ed.

Thi s subsection shall only apply to orders assessing an over paynent
which are issued on or after July 28, 1991: PROVI DED, That this
subsection shall apply retroactively to all orders assessing an
overpaynent resulting fromfraud, civil or crimnal

(7) Orders assessing an overpaynent which are issued on or after
July 28, 1991, shall include a conspicuous notice of the collection
met hods available to the departnent or self-insurer.”

On page 8, after line 23 of the anmendnent, insert the follow ng:

"NEW SECTION. Sec. 3. A new section is added to chapter 51.32 RCW
to read as foll ows:

(1) Except as provided in subsection (2) of this section, each
self-insured enployer shall retain from the earnings of each of its
workers that amount as shall be fixed from time to time by the
director, the basis for neasuring said anount to be determ ned by the
di rector. These noneys shall only be retained from enpl oyees and
remtted to the departnent in such manner and at such intervals as the
departnent directs and shall be placed in the self-insured enployer
over paynment rei nbursenent fund. The noneys so collected shall be used
exclusively for reinbursenent to the accident fund, nedical aid fund,
reserve fund, and to self-insured enployers for benefits overpaid to
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i njured workers during the pendency of board or court appeals in which
the self-insured enployer prevails, and shall be no nore than necessary
to make such paynents on a current basis.

(2) None of the anobunt assessed for the enployer overpaynent
rei mbursenment fund under this section may be retained fromthe earnings
of workers covered under RCW51. 16. 210.

NEW SECTION. Sec. 4. A new section is added to chapter 54.44 RCW
to read as foll ows:

The sel f-insured enpl oyer overpaynent reinbursenent fund is created
in the custody of the state treasurer. Expenditures fromthe account
may be used only for reinbursing self-insured enployers for benefits
overpaid to injured workers during the pendency of board or court
appeal s in which the self-insured enpl oyer prevails. Only the director
or the director's designee nmay authorize expenditures fromthe account.
The account is subject to allotnment procedures under chapter 43.88 RCW
but an appropriation is not required for expenditures.”

Renunber the remaining sections consecutively and correct any
internal references accordingly.

E2SHB 3139 - S AMD TO LCRD COWM AMD ( S-5930. 1/ 08)
By Senators Murray, MAuliffe, Hobbs, Marr, Berkey, Rasnussen,
Rockefell er, Eide, Hol ngui st, Haugen, Shin, Kilnmer, and Kastama

PULLED 03/07/2008

On page 9, line 19 of the title anmendnent, after "51.32.240;"
insert "adding a new section to chapter 51.32 RCW adding a new section
to chapter 51.44 RCW"

~-- END ---
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